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SALT LAKE CITY, A 
Municipal Corporation, : 
Plaintiff/Appellee, : CASE NO. 930157-CA 
vs. : 
Priority No. 2 
MODUPE DINIZ, : 
Defendant/Appellant. 
oooooOooooo 
STATEMENT OF JURISDICTION 
This court has jurisdiction over appeals from Circuit Court 
pursuant to Utah Code Ann. §78-2a-3(d)(1990). 
STATEMENT OF ISSUES 
Whether the evidence is sufficient to support convictions of 
battery and trespass. 
STANDARD OF REVIEW 
Insufficiency of the evidence claims in a bench trial are 
reviewed under the "clearly erroneous" standard. State v. 
Walker, 743 P.2d 191 (Utah 1987). 
STATEMENT OF THE CASE 
A bench trial was held February 16, 1993, before 
Commissioner Sandra R. Peuler, Third Circuit Court. Defendant 
was convicted of battery, a class B misdemeanor, and trespass, an 
infraction. 
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STATEMENT OF FACTS 
On June 25, 1992, defendant entered the Utah Power and Light 
business office located at 40 East 100 South, Salt Lake City to 
pay her bill. (T. 2,12,28). Defendant decided to use the 
restroom and so walked past a roped-off area and through glass 
doors marked "Employees Only" into the employee restroom. (T. 
15,24-25). 
Paula Ivie was at the receptionist desk on that day but had 
been on her morning break when defendant went past the desk into 
the employee area. When she returned from break, she was asked 
to go into the restroom and tell defendant to leave. (T. 12-13) 
Not knowing who was in the restroom, Ms. Ivie asked Janet Loring 
to accompany her. (T. 14,2). Both Ms. Ivie and Ms. Loring told 
defendant that it was not a public restroom and that she would 
need to leave. (T. 3,8,14-15). Defendants own testimony was 
that the city,s witnesses told her that it was not a public 
restroom and to leave but because she thought they were rude, 
defendant decided to ignore them and went into the stall anyway 
to use the bathroom. (T. 29-30,36). 
After approximately ten minutes, defendant emerged from the 
stall. (T. 15,30). Ms. Loring at this point reiterated that it 
was not a public restroom and asked defendant to leave. (T. 15). 
Ms. Loring then attempted to go around defendant to get some 
tissue from one of the stalls. (T. 4,16-17). Defendant then 
told Ms. Loring to go ahead and hit her. Ms. Loring replied that 
she wasn't interested in hitting defendant, just in getting to 
the stall. (T. 4,16-17). Although the city's witnesses 
- 2 -
disagreed as to whether defendant hit Ms. Loring before or after 
Ms. Loring went into the stall for tissue, both agreed that 
defendant suddenly backhanded Ms. Loring in the face knocking off 
her glasses and then grabbed Ms. Loring around the wrists at 
which point Ms. Loring kicked defendant. (T. 4-5,17). Ms. 
Loring's glasses were knocked to the floor, her contact lens was 
torn, she had a small abrasion on her face where her glasses hit 
and nail marks in her wrists where she was grabbed. (T. 5). 
Defendant said the city's witnesses came into the bathroom 
and were harassing her and calling her names, making her feel 
threatened. (T. 30-31). Both witnesses denied threatening or 
calling defendant names. (T. 11,16,21). Defendant also 
testified that Ms. Loring walked over to the sink adjacent to the 
one being used by defendant, turned the water on full blast, 
threw water in defendant's face and then kicked her. Defendant 
theorized that in reaching down to grab her injured leg, she must 
have accidentally hit Ms. Loring in the face, knocking off her 
glasses. (T. 31). 
At the conclusion of the evidence, Commissioner Peuler found 
the defendant's version of the incident not credible and 
defendant was convicted of trespass and battery. 
SUMMARY OF ARGUMENT 
The verdict is not against the clear weight of the evidence, 
particularly giving due regard to the trial court's ability to 
observe and assess the credibility of the witnesses. The 
convictions should be affirmed. 
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ARGUMENT 
THE EVIDENCE WAS SUFFICIENT TO SUPPORT THE VERDICT. 
State v. Walker, 743 P.2d 191 (Utah 1987) sets out the 
appropriate standard of review for insufficiency of the evidence 
claims following a bench trial. 
When reviewing a bench trial for sufficiency of 
the evidence, we must sustain the trial court's 
judgment unless it is against the clear weight of 
the evidence, or if the appellate court otherwise 
reaches a definite and firm conviction that a 
mistake has been made. State v. Walker, 743 P.2d 
191, 193 (Utah 1987). 
State v. Goodman, 763 P.2d 786, 787 (Utah 1988). The clearly 
erroneous standard requires that the weight of the evidence 
presented at trial not be contrary to the verdict. The reviewing 
court will also reverse if it has a firm and definite conviction 
that a mistake was made. Id. Nevertheless, the court must still 
give due regard to the trial court's ability to evaluate the 
witnesses7 credibility and demeanor. Id. at 787-788. See also 
Utah Rule of Civil Procedure §52(a) (1990). 
In this case, the evidence clearly supports the verdict. 
Defendant needed to go around a roped-off area and through glass 
doors marked "Employees Only" to reach the restroom. Even if 
defendant were honestly mistaken in entering the restroom, by her 
own testimony the city's witnesses notified her that it was not a 
public restroom and that she would need to leave before defendant 
went in the stall to use the toilet. Defendant chose to ignore 
them because she thought they were rude. (T. 29-30). She also 
remained in the stall at least ten minutes waiting for Ms. Loring 
and Ms. Ivie to leave. (T. 30). Assuming defendant entered with 
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permission (which is contradicted by the evidence), refusal to 
leave after permission is revoked is trespass. 
Defendants explanation as to how she managed to hit Ms. 
Loring in the face is not credible. Her contention is that it 
must have happened when she reached down to grab her leg after 
being kicked. The other witnesses contradict this testimony 
stating that Ms. Loring kicked defendant after Ms. Loring was hit 
in the face and grabbed around her wrists. Ms. Loring then 
kicked defendant to free herself. 
The mere existence of contradictory testimony does not 
support an insufficiency of the evidence claim. "Ultimately, it 
is the province of the trier of fact to determine which testimony 
and facts to believe and what inferences to draw from those 
facts." State v. Reed, 839 P.2d 878,879 (Ut. App. 1992). See 
also State v. Buel, 700 P.2d 701 (Utah 1985); State v. Howell,, 
649 P.2d 91 (Utah 1982). 
CONCLUSION 
Defendant's own testimony supports the trespass conviction 
and her testimony regarding how she hit Ms. Loring is not 
credible. The evidence supports the verdict and is not "clearly 
erroneous" particularly giving due regard to the trial count's 
observations of witness credibility and demeanor. 
Plaintiff respectfully request the court to affirm 
defendant's conviction of trespass and battery. 
Dated this \\. day of September, 1993. 
JANICE L. FROST 
Attorney for Plaintiff/Appellee 
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